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Response to Arguments 

1 . Applicant's arguments filed 10/21/04 have been fully considered but they are not 
persuasive. 

In response to applicant's argument that matter of the applicant's claimed 
invention, which is directed to a communication device that communicates with other 
devices and construction machines and is provided within the construction machine, a 
recitation of the intended use of the claimed invention must result in a structural 
difference between the claimed invention and the prior art in order to patentably 
distinguish the claimed invention from the prior art. If the prior art structure is capable of 
performing the intended use, then it meets the claim. In a claim drawn to a process of 
making, the intended use must result in a manipulative difference as compared to the 
prior art. See In re Casey, 370 F.2d 576, 152 USPQ 235 (CCPA 1967) and In re Otto, 
312 F.2d 937, 939, 136 USPQ 458, 459 (CCPA 1963). 

Sutherland and DiLuIlo teach a truck (Fig. 1 ), which can be used in a construction 
environment. Therefore, a construction machine as claimed. The claim language does 
not uniquely and distinctively define the claimed construction machine from the prior art. 

Claim Rejections - 35 USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) The invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 
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3. Claims 15, 20, 23, 25, 26 are rejected under 35 U.S.C. 102(b) as being 
unpatentable over Sutherland (5068656). 

Regarding claim15, Sutherland discloses a communication device of a 
construction machine for communicating between the construction machine and a 
terminal device, which comprises: a communication device, which enables 
communications with said terminal device when an electrical connection to a power 
source is ON, and location detecting means for detecting the location of said 
construction machine are provided in said construction machine (col. 1, lines 63-67; col. 
2, lines 4-32, 43-54; col. 3, lines 12-40, the truck is comprised with an on-board device 
to communicate with a terminal within the dispatch station; and further includes a 
satellite location system for position determining the location of the truck); means for 
turning ON an electrical connection between said power source and said 
communication device when the engine of said construction machine is stopped, is 
provided in said construction machine (col. 3, lines 41-67, power supply is available for 
the communication apparatus from the truck voltage assembly);and a time at which the 
electrical connection between said power source and said communication device is 
turned ON is increased when the location of said construction machine detected by said 
location detecting means strays from a normal location or approaches an abnormal area 
(col. 2, lines 43-54; col. 3, lines 17-40; col. 5, lines 20-53, the vehicle is displacing from 
one place to another as its location is being determined as the time is running). 

Regarding claim 20, Sutherland discloses a communication device of a 
construction machine constituted such that a construction machine and a terminal 
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device are connected by communication means enabling mutual transmission and 
reception, and, in accordance with an input operation performed at said terminal device 
of requesting construction machine information related to the construction machine, a 
content of a request is sent to the construction machine, and the construction machine, 
which receives the request content, acquires, via a construction machine, construction 
machine information corresponding to the request content and sends the acquired 
construction machine information to said terminal device (col. 1, lines 63-67; col. 2, lines 
4-32, 43-54; col. 3, lines 12-40, the truck is comprised with an on-board device to 
communicate with a terminal within the dispatch station; and further includes a satellite 
location system for position determining the location of the truck);, which comprises: 
detecting means for detecting a location of said construction machine being provided in 
said construction machine, and when the location detected by said detecting means 
changes, the construction machine information is sent to said terminal device from said 
construction machine (col. 1 , lines 66-67; col. 2, lines 4-54, the out of position of the 
truck, which is moving along roads, is reported to central dispatcher, which comprises a 
terminal, and further receives the location of the truck as the truck is moving). 

Regarding claim 23, Sutherland discloses a communication device of a 
construction machine constituted such that a construction machine and a terminal 
device are connected by communication means enabling mutual transmission and 
reception, and, in accordance with an input operation performed at said terminal device 
of requesting construction machine information related to the construction machine, a 
content of a request is sent to the construction machine, and the construction machine, 
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which receives the request content, acquires, via a construction machine, construction 
machine information corresponding to the request content and sends the acquired 
construction machine information to said terminal device (col. 1, lines 63-67; col. 2, lines 
4-32, 43-54; col. 3, lines 12-40, the truck is comprised with an on-board locating device 
to communicate with a terminal within the dispatch station; and further includes a 
satellite location system for position determining the location of the truck, which 
comprises: detecting means for detecting a location of said construction machine is 
provided in said construction machine, and the location information of said construction 
machine is sent to said terminal device from said construction machine when a content 
of construction machine-related data to be sent this time differs from a content of 
construction machine-related data sent at a previous time (col. 1 , lines 66-67; col. 2, 
lines 4-54, the out of position of the truck, which is moving along roads, is reported to 
central dispatcher, which comprises a terminal, and further receives the location of the 
truck as the truck is moving, as time passes). 

Regarding claim 25, Sutherland discloses a communication device of a 
construction machine for communicating between a plurality of construction machines 
and a terminal device, which comprises: one or more business offices at/from which 
said plurality of construction machines are stored/dispatched (col. 2, lines 9-12, 43-54; 
col. 3, lines 12-16), and one or more work sites at which said plurality of construction 
machines are operated, are established col. 2, lines 9-12; col. 3, lines 12-16); location 
detecting means for detecting a location of said construction machine is provided in 
each construction machine (col. 3, lines 17-40, the trailer comprises a location detection 
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device to provide location of the trailer); based on the detection result of said location 
detecting means and location data for said business office and work site, when said 
construction machine enters said business office or work site, data stating that this 
construction machine has entered this business office or work site is sent to said 
terminal device from this construction machine, and when said construction machine 
exits from said business office or work site, data stating that this construction machine 
has exited this business office or work site is sent to said terminal device from this 
construction machine (col. 3, lines 12-67; col. 4, lines 1-9); and, based on said sent 
data, data on the entry/exit of said plurality of construction machines to/from said 
business office or work site is managed by said terminal device (col. 2, lines 9-54; col. 
3, lines 12-67; col. 5, lines 20-53). 

Regarding claim 26, Sutherland discloses, the communication device of a 
construction machine, wherein, when said construction machine exits from said 
business office or work site, location data is sent to said terminal device from said 
construction machine each time said construction machine moves a predetermined 
distance, and, based on said sent location data, data on a movement history of said 
construction machine is managed by said terminal device (col. 1, lines 66-68; col. 2, 
lines 1-54; col. 3, lines 12-40). 
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Claim Rejections - 35 USC § 103 

4. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

5. Claims 16, 22, 30 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over DiLullo et al. in view of Berard et al. (5515043). 

Regarding claim 16, DiLullo et al. disclose a communication device of a 
construction machine for communicating between the construction machine and a 
terminal device, which comprises: a communication device, which enables 
communications with said terminal device when an electrical connection to a power 
source is ON, and travel speed computing means for computing a travel speed of said 
construction machine are provided in said construction machine (col. 5, lines 33-55; col. 
66, lines 43-52, a mobile satellite transmitter is provided to communicate with a central 
station); and a time at which the electrical connection between said power source and 
said communication device is turned ON is increased when the travel speed of said 
construction machine computed by said travel speed computing means increases (col. 
5, lines 33-55; col. 66, lines 43-52, the vehicle is displacing from one place to another, 
and its speed increments, as its location is being determined as the time is running). 

DiLullo et al. do not explicitly disclose means for turning ON the electrical 
connection between said power source and said communication device when the 
engine of said construction machine is stopped provided in said construction machine. 
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However, the preceding limitation is well known in the art of telecommunications. 

Berard et al. teach a vehicle locating system that enables the user to remotely 
access vehicle information, and is supplied with power while the vehicle battery power is 
OFF (col. 5, lines 35-42). 

Therefore, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to implement the communication system as taught by 
DiLullo by implementing the system with battery switching circuitry because it would 
provide DiLullo's system with the enhanced capability of keeping the communication 
device functioning while the vehicle power is OFF and therefore providing a more 
secure and efficient connection. 

Regarding claim 22, DiLullo et al. disclose a communication device of a 
construction machine constituted such that a construction machine and a terminal 
device are connected by communication means enabling mutual transmission and 
reception, and, in accordance with an input operation performed at said terminal device 
of requesting construction machine information related to the construction machine, a 
content of a request is sent to the construction machine, and the construction machine, 
which receives the request content acquires, via a construction machine, construction 
machine information corresponding to the request content and sends the acquired 
construction machine information to said terminal device (col. 5, lines 33-55; col. 66, 
lines 43-52, a mobile satellite transmitter, within the truck, is provided to communicate 
location information to a central station). 
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DiLullo et al. do not explicitly disclose detecting means for detecting a drop in 
voltage of a power source mounted to said construction machine is provided in said 
construction machine, and when the voltage of said power source detected by said 
detecting means drops below a specified value, the construction machine information is 
sent to said terminal device from said construction machine. 

However, the preceding limitation is well known in the art of telecommunications. 

Berard et al. teach a vehicle locating system, provided within the vehicle and 
power by power supply from the vehicle battery, that enables the user to remotely 
access vehicle information, and is supplied with power while the vehicle battery power is 
low or OFF (col. 5, lines 35-42). 

Therefore, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to implement the communication system as taught by 
DiLullo by implementing the system with battery switching circuitry because it would 
provide DiLullo's system with the enhanced capability of keeping the communication 
device functioning while the vehicle power is below certain amount or when the power 
of the vehicle is OFF and therefore providing a more secure and efficient connection. 

Regarding claim 30, DiLullo et al. disclose a communication device of a vehicle 
for communicating between a plurality of vehicle and a terminal device, which 
comprises: a communication device enabling communications with said terminal device 
when an electrical connection to a power source is turned ON is provided in said 
plurality of construction machines (col. 5, lines 33-55; col. 66, lines 43-52, a mobile 
satellite transmitter, within the cargo truck, is provided to communicate with a central 
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station), each of said plurality of construction machines changes said period in 
accordance with change data sent to said construction machine from said terminal 
device (col. 5, lines 33-55; col. 66, lines 43-52, the vehicle is displacing from one place 
to another, and its speed increments, as its location is being determined as the time is 
passes by). 

DiLullo et al. do not explicitly disclose means for turning ON at a predetermined 
period the electrical connection between said power source and said communication 
device when an engine of its own construction machine is stopped, is, provided in said 
plurality of construction machines. 

However, the preceding limitation is well known in the art of telecommunications. 

Berard et al. teach a vehicle locating system, provided within the vehicle and 
power by power supply from the vehicle battery, that enables the user to remotely 
access vehicle information, and is supplied with power while the vehicle battery power is 
low or OFF (col. 5, lines 35-42). 

Therefore, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to implement the communication system as taught by 
DiLullo by implementing the system with battery switching circuitry because it would 
provide DiLullo's system with the enhanced capability of keeping the communication 
device functioning while the vehicle power is below certain amount or when the power 
of the vehicle is OFF and therefore providing a more secure and efficient connection. 
6. Claim 18 is rejected under 35 U.S.C. 103(a) as being unpatentable over DiLullo 
et al. in view of Abe (575830). 
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Regarding claim 18, DiLullo et al. disclose a communication device of a mobile 
unit constituted such that a mobile unit and a terminal device are connected by 
communication means enabling mutual transmission and reception, and, in accordance 
with an input operation performed at said terminal device of requesting mobile unit 
information related to the mobile unit, a content of a request is sent to the mobile unit, 
and the mobile unit, which receives the request content, acquires, via a mobile unit, 
mobile unit information corresponding to the request content and sends the acquired 
mobile unit information to said terminal device. 

DiLullo et al. do not explicitly disclose detecting means for detecting a fact that 
an engine of said mobile unit has been started being provided in said mobile unit, and 
when said detecting means detects that said engine is started, the specified mobile unit 
information is sent to said terminal device from said mobile unit. 

Abe teaches a diagnosing apparatus and an external computer to read data from 
an electronic control device of a vehicle and further sends the information to the 
external PC (col. 2, lines 47-67; col. 3, lines 65-67; col. 4, lines 1-16; col. 5, lines 10-36; 
col. 8, lines 57-64). 

Therefore, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to implement the communication system as taught by 
DiLullo by implementing the system with means to detect operation of the vehicle motor 
because it would provide DiLullo's system with the enhanced capability of connecting a 
device to the vehicular controller as to verify input and output signals thereto. 
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7. Claim 19 is rejected under 35 U.S.C. 103(a) as being unpatentable over DiLullo 
et al. in view of Parrillo (5442553). 

Regarding claim 19, DiLullo et al. disclose a communication device of a mobile 
unit constituted such that a mobile unit and a terminal device are connected by 
communication means enabling mutual transmission and reception, and, in accordance 
with an input operation performed at said terminal device of requesting mobile unit 
information related to the mobile unit, a content of a request is sent to the mobile unit, 
and the mobile unit, which receives the request content, acquires, via a mobile unit, 
mobile unit information corresponding to the request content and sends the acquired 
mobile unit information to said terminal device, which comprises. 

DiLullo et al. do not explicitly disclose totaling means for totaling engine operating 
hours of said mobile unit being provided in said mobile unit, and when a cumulative 
value of said engine operating hours totaled by said totaling means either reaches a 
specified value, or increases by a specified quantity, the specified mobile unit 
information is sent to said terminal device from said mobile unit. 

Parrilo teaches the diagnosis and repair of mobile and motionless vehicles in 
order to repair, diagnose, and upgrade the system of vehicles (col. 1, lines 39-62; col. 2, 
lines 32-65; col. 3, lines 50-53). 

Therefore, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to implement the communication system as taught by 
DiLullo by implementing the system with means to diagnose the vehicle system in order 
to provide information in relation to its functioning. 
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8. Claim 21 is rejected under 35 U.S.C. 103(a) as being unpatentable over DiLullo 
et al. in view of Wortham (52991 32). 

Regarding claim 21, DiLullo et al. disclose a communication device of a mobile 
unit constituted such that a mobile unit and a terminal device are connect by 
communication means enabling mutual transmission and reception, and, in accordance 
with an input operation performed at said terminal device of requesting mobile unit 
information related to the mobile unit, a content of a request is sent to the mobile unit, 
and the mobile unit, which receives the request content, acquires, via a mobile unit, 
mobile unit information corresponding to the request content and sends the acquired 
mobile unit information to said terminal device. 

DiLullo et al. do not explicitly disclose detecting means for detecting a relative 
location of said, mobile unit in relation to a set range being provided in-said mobile unit, 
and when the relative location of said mobile unit in relation to the set range constitutes 
a specified relative location, the specified mobile unit information is sent to said terminal 
device from said mobile unit. 

Wortham teaches a method and apparatus for locating and communicating with 
vehicles that includes a mobile cellular unit within the vehicle to obtain location 
information and transmit to host controller, when the vehicle within certain distances 
(col. 1, lines 49-67; col. 2, lines 37-67; col. 5, lines 37-59). 

Therefore, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to implement the communication system as taught by 
Wortham by implementing the system with means to detect the location related to the 
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vehicle when within its working environment because it would provide the system with 
means to determine the exact and accurate location of the vehicle in order to provide 
the information to the host controller. 

Allowable Subject Matter 

9. Claims 27, 28 are allowed. 

The following is a statement of reasons for the indication of allowable subject matter: 
Prior art has not been found that suggests or renders obvious the limitations of independent 
claims 27 and 28. 

Conclusion 

10. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

1 1 . Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Julio R Perez whose telephone number is (703) 305- 
8637. The examiner can normally be reached on 7:00 - 4:00 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Emmanuel Moise can be reached on 703-306-0003. The fax phone number 
for the organization where this application or proceeding is assigned is 703-872-9306. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 




4/3/05 




